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DEVELOPMENT OF MEDIATION AND ITS FOUNDATIONS

Abstract. This article shows the historical formation of mediation and the main
directions of development. Also, to determine the level of mediation research, the
main practice in states with the concept of mediation was proposed and the scope
of application was indicated. In the modern world, mediation is determined by the
need for scientific understanding as a relatively new experience and increasing
interest in it from the scientific community and innovative society. Methods and
models of mediation application are described in detail.
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Epxe0ynan Aoues, barpim 'adayauna
MEINALNUAHBIH JAMYbI ’)KOHE OHbIH HET'T3IEPI

Anparna. byn makanaga MeaMalMsHBIH TapUXd KaJIBIITACYbl JKOHE
JaMyJIbIlH Heri3ri OarbiTTapbl kepcerinreH. CoHal-ak, MeIHalusHbI
3epTTey JACHICHIH aHBIKTAy YIIiH, MEJHAIUs YFBIMBI Oap MeMJIEKeTTepAeri
Heri3ri ToxipubOeci YCHIHBUIIBI JXKOHE KoJaaHy aschl Oenrinenni. Kasipri
oJeMJe MEIMAIMSIHBI CaJIbICTRIPMAaJIbl TYpPHAE JKaHa MPaKTHKAa PETiHIe
FBUIBIMHU TYPFbIJIaH YFBIHY KQXKETTUTINIMEH )KOHE OFaH FhUIBIMUA KOFaMIaCThIK
TapanblHAaH Jia, JKaHANIBLUI KOFAaM TapamnblHaH [1a KbI3BIFYIIBLIBIKTBIH
apTybIMEH aWKbIHAANabl. TONBIFBIMEH MEIUAlUSHBIH KOJJAHBIC OJiC
TOCiIAEpi KOHE KOJMIaHy MOJENbIepi CUITAaTTaMAaJIBIK TyplIe KOpCeTiai.
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Tyiiin ce30ep: meduayus, Oazanay meouayuscel, pemmey MeOUuayusicol,
casacu meouayust, Meouamop.

Epxedynan A0ues, barbim I'adoaysinna
PABBUTHUE MEJIUAIIUU U EE OCHOBBI

AnHoTamusi. B 1aHHOW cTarbe IMOKa3aHO MCTOPUYECKOE CTAHOBJICHHE
MEIUAllMd W OCHOBHBIC HAMpPAaBICHUS] Pa3BUTHs. Takke Al ONpeeieHUs
YPOBHSI MCCJICIOBaHUS MEIHAlMK Obljla MPEUIOKEHA OCHOBHAs MPAaKTHKA B
rOCy/IapcTBax C IOHSATHEM Meaualuu U 00o3HaueHa cdepa mpumMeHeHus. B
COBPEMEHHOM MHpE MEAHAIUsl OINpPENeisieTcss HEeOOXOAMMOCTBIO HAyYHOTO
OCMBICJICHUST KaK OTHOCHTEIBHO HOBOTO OIBITA U BO3PACTAIOIIUM HHTEPECOM
K HEMY CO CTOPOHBI HAy4HOTO COOOIIECTBA M WHHOBAI[MOHHOTO OOIIECTBA.
[TompoOHO omUcaHbl METOJIBI U MOJICITU TIPUMEHEHUS METHAITUH,

Knwouesvle cnosa: meouayus, meouayus oyenKu, Meouayus ypecyiuposanus,
noaumuyeckas meouayus, Meouamop.

Introduction

The development of global technology and modern human activity
significantly increase the subject values of political science. Systematic
constructions and technologies open up new opportunities in the regulation of
political processes. One of such technologies can be noted the term «mediationy,
which is often used in the modern political environment. The degree and level
of development of mediation practice shows significant potential in solving
crisis situations. The technological directions of mediation are a cross-section
of politics, which is formed due to the interactions of policy subjects, socio-
political needs.

As many years ago, so now humanity is in a stage of conflict. The conflict
is most often provoked by a situation when the participants not only do not
want to resolve the dispute, but often do not know and do not know how to do
it. And one of the methods of peaceful settlement of disputes is mediation. The
Institute of Mediation has an ancient history. The word itself comes from the
Latin «mediation - mediation, which is formed from the word «medium», which
literally means «average».

The emergence of mediation is also associated with the emergence of socio-
political conflicts. It is known that mediation has received the greatest use in
countries with developed trade and social ties between society and the state.
Thus, the use of mediation was known at one time in Ancient Babylon and the
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Phoenician civilization. Also in ancient China, Confucius called for the peaceful
settlement of conflicts in a socio-political context. The thinker warned citizens
and the state that untimely regulation will only increase the bitterness of the
participants in the conflict and prevent the adoption of an effective decision that
can affect the socio-political situation in society.

Further development of the institution of mediation took place in Ancient
Greece, where intermediaries were called «proxenets», and then in Ancient
Rome, starting with the Digest of Justinian, there was a legislative consolidation
of the position of intermediaries. In Roman law, they were called differently:
«internuncio», «mediumy, «intercessor», «philanthropist», «interpolatory,
«conciliatory, «interlocutor», «interpres» and, finally, «mediator». In the
past, mediation was used in the resolution of international and multilateral
disputes, and this procedure had different names, such as: «mediation», «biev
courty and «petition». Many centuries ago, people became convinced that
when resolving serious disputes, it is easier to achieve recognition of common
interests through negotiations for a mutually beneficial solution. From the
point of view of the development of civilization, it is clear that the desire for
negotiations is always inherent in man, and such methods as mediation were
intuitively used both in antiquity and today. It should be noted that the practice
of conflict resolution with the help of a third neutral party existed among
representatives of all peoples [1]. Today, the number and variety of disputes
is increasing so much that the State system is unable to ensure their proper
resolution. Mediation practice shows that most of the political disputes, which
are based on the social vulnerability of the population, do not reach the court,
or are resolved in court thanks to the help of professional mediators. Therefore,
mediation has the longest practice of application in the field of international
relations, conflict resolution through mediation is one of the previously used
tools of the international community. Mediation has become an independent
procedure only since the mid-1970s. In 1981, Roger Fisher and William Urie,
professors at Harvard Law School, published the results of their study entitled
«The Path to Yes». The essence of the Harvard concept, often defined as «joint
actiony, is based on the differentiation of positions and interests. So, in the
process of negotiations, the parties indicate their legal positions, which are
often diametrically opposed, which leads to the impossibility of reaching
a compromise. In 1972, the first professional organization of mediators
appeared. Since 1970 in the USA, mediation has become widely used among
the population, family and socio-political disputes [2].

Today, the term «mediation» has become more popular and significant in
modern society. It is the most mitigating tool in resolving political disputes.
Thanks to the world's political experience and the resolution of disputes between
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the state and society, a large number of examples of legislative consolidation of
mediation can be observed. The relevant acts have been adopted in the USA,
Austria, Germany and other countries, the European Commission has approved
the Mediation Code, the European Union has issued a number of rules governing
the activities of mediators. The reconciliation procedure involving a neutral
mediator is very popular in the UK. For example, the British have created a
special hotline where you can call from anywhere in the country, tell about your
conflict or claim in the social community, and the caller will be offered a list of
intermediaries that meet his requirements. In Germany, mediation is included
in the system of state administration and settlement of disputes and confikits in
society. Thus, mediators work directly in state bodies, reducing the number of
misunderstandings in state and public relations. In many German universities
there is a permanent mediation course, each graduate potentially has the right
to provide mediation services. Mediation has not spared India either. In this
country, agreements reached during mediation have the same force as arbitral
awards, regardless of whether this procedure was initiated within the framework
of existing proceedings or not [3].

Mediation procedures, in particular mediation as a tool for resolving
internal disputes, have traditionally been widely used in Japan. The
commitment of the Japanese business community to alternative dispute
resolution methods has traditionally been associated with an ethical side -
a negative attitude towards the choice of a state court as a way to resolve
disputes. In the past, as today, the main goal of mediation is to achieve a
mutually beneficial and peaceful agreement that will suit the representatives
of the disputing parties. The study of mediation as a new phenomenon in
Kazakhstan's political culture should begin with the study of its essence
and nature. To do this, it is important to analyze the approaches that have
developed in science to the definition of mediation. Also, the development
of the mediation institute became popularized in the Kazakh public during
the years of independence. This institute is a tool for resolving disputes and
conflicts in the public, so in recent years professional and non-professional
mediators have begun to appear (Table 1) [4].

Table 1. The number of non-professional mediators in the Republic of
Kazakhstan in the regional context

City/region Administrative center Population of | Number of nqn-professuonal
people mediators
Astana Astana 792775 no information available
Almaty Almaty 1485496 1
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City/ region Administrative center POP:elzt;fen of | Number z::;:;z:gfessional
Akmola region Kokshetau 734145 107
Aktobe region Aktobe 801273 10
Almaty region Taldykorgan 1966786 43
Atyrau region Atyrau 561512 no information available
East Kazakhstan region Ust-Kamenogorsk 1394015 148
Zhambyl region Taraz 1077893 12
West Kazakhstan region Uralsk 620349 no information available
Karaganda region Karaganda 1365849 219
Kostanay region Kostanay 880589 36
Kyzylorda region Kyzylorda 734047 370
Mangystau region Aktau 577464 109
Pavlodar region Pavlodar 750871 83
North Kazakhstan region Petropavlovsk 578089 327
South Kazakhstan region Shymkent 2707459 444
Note: compiled according to https://stat.gov.kz / Statistics Committee of the Ministry of National
Economy of the Republic of Kazakhstan

With the development of the institute of mediation, approaches to conflict
resolution and resolution have been formed in society:

So, let's start with an evaluative approach, which assumes the need to
convince the parties to resolve the conflict, predict the results of neutral
consideration and the consequences of non-settlement of the conflict through
mediation. By applying this approach, the mediator helps participants identify
their specific needs and areas where the parties agree. The mediator does not
question, evaluate or verify the positions of the participants. However, using
an evaluative approach, the mediator helps the disputing parties to assess
the strengths and weaknesses of their positions, possible results and risks of
different conflict resolution options. One of the new approaches to mediation
is the narrative approach, developed in the mid-1980s in Australia by Mile
White and David Epston and is still a relatively unexplored phenomenon in
the field of conflict resolution. As Toren Hansen writes, such an approach to
the mediation procedure in a certain sense copied the traditions of narrative
therapy and represents a therapeutic style of mediation. When conducting
mediation using a narrative approach, the conflicting parties go through three
stages: interaction, in-depth analysis of the conflict itself and its history, and
the construction of an alternative model for further interaction. These stages
are not discrete, they do not have to be passed in a strictly defined sequence

[5].
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Methods and sources

The collective approach presents meditation as an extensive collective
concept that includes all variants of conciliation procedures with the
participation of a mediator, including both political conflicts and domestic
quarrels. But such an approach does not allow to define the essence of mediation
and unreasonably includes in this concept too wide a range of procedures and
forms of dispute resolution.

The framework approach considers mediation as a concept combining
the types of procedures conducted with the participation of a third independent
person who does not have the authority to resolve a dispute. This understanding
of mediation is based on the system of dividing all alternative forms of
dispute resolution into three groups, where the first group includes forms
involving direct interaction of conflicting parties (negotiations), the second
group includes forms involving a mediator who does not have the authority
to resolve a dispute (mediation), the third group includes forms involving a
mediator who does not have the authority to resolve a dispute.

With a pure approach, meditation is understood as a special procedure
similar to other types of meditation, but having a number of features, mainly
related to understanding the role of the mediator, the techniques used in the
procedure, and the specifics of the implementation of the procedure. The
basic principles underlying mediation. The main desire of the proponents of
the clean approach is to strengthen the further process of institutionalization
of mediation and to separate mediation from other types of conciliation
procedures.

The conceptual approach presents the mediation procedure through the
basic principles, goals and objectives. In turn, the conceptual approach is
rather theoretical in nature and represents an ideal model of mediation.

The descriptive approach, on the contrary, is closer to practice, so it can
be used when revealing the content of the mediation of a particular model.
In other cases, they are too abstract in nature and do not allow to identify the
essential features of the procedure under study [6].

The concept of modern mediation is based on a scientifically sound and
proven method of negotiation. Traditions and customs in most cases act as a
favorable basis for the use of mediation. At the same time, the fact that the
interaction of the parties in mediation is negotiated is one of the distinctive
features of this procedure. Acting within the framework of a single system,
mediation interacts with other dispute resolution methods, including socio-
political procedures. It should be noted that the forms of such interaction
can be different [7]. In foreign countries, one can observe a tendency to
include mediation in the activities of courts and notary bodies. Here, the
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mediation procedure acts as an additional mechanism that contributes to
the more effective performance of their duties by officials. Thus, we can
talk about the formation of two main directions of mediation development:
1) as an independent dispute resolution mechanism that exists in parallel
with traditional ways of protecting civil interests (outside the jurisdictional
system); 2) as a mechanism ensuring the implementation of the basic powers
of civil society bodies (within the framework of the jurisdictional system)
[8]. At the same time, further research of mediation as a new phenomenon in
the Kazakh legislation is carried out in these two directions. There are two
types of mediation centers in the world practice. The first includes centers
operating under the courts and dealing with pre-trial practice of considering
cases such as division of property, divorce, custody of children and repayment
of loans. The second type of mediation centers takes part in the resolution
of significant socio-political conflicts, such as political, social, public, etc.,
where it is impossible to unambiguously and quickly, in one or two meetings,
to reach an agreement satisfying both conflicting parties. Settlement processes
can take several years with unpredictable results. Based on this, the second
type of mediation centers has an academic orientation and more often operates
at classical universities or state institutions[9].

Models and discussion distinguish them in theory and mediation models.
The mediation model is understood as the professional practice of mediators,
understood as a single concept. These models capture different ideas about the
causes of conflict in society and how to work with it. Depending on the role of
the mediator in the mediation procedure, researchers distinguish the following
mediation models.

In the mediation model, the mediator creates a process to help the parties
reach a mutually acceptable solution. The mediator asks questions, checks
and normalizes the points of view of the parties, helps the parties in finding
and analyzing possible ways of settlement. The mediator does not give
recommendations to the parties, but only voices an opinion on the outcome of
the case. The mediator is responsible for the process, and the participants are
responsible for the result.

The evaluation mediation model assumes that the evaluation mediator
helps the parties reach a solution by pointing out weaknesses. The mediator-
evaluator can give formal or informal recommendations to the parties for a
positive outcome. Because of the connection between evaluative mediation
and most evaluative intermediaries are mediators.

The transformational mediation model is the latest concept.
Transformational mediation is based on the values of «empowering» each of
the participants and «recognizing» the needs, interests, values and points of
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view of each of the parties. The potential of transformational meditation lies
in the fact that views on the resolution of a dispute of any or all parties or their
relationships can be transformed during mediation.

The negotiation model of mediation presupposes the achievement
of a settlement of the conflict. The mediator, using this mediation model,
seeks to find facts, narrow down the issues of the dispute, and also controls
the negotiation process between the parties. The procedure for conducting
negotiation mediation is structured, meetings with participants are held quite
often, while direct interaction of the parties occurs less frequently than in
accordance with other mediation models, even final agreements are drawn up
without the presence of both parties.

The therapeutic model of mediation is characterized by the fact that
the goal is to promote mutual understanding between the parties to the
dispute, and the disputes themselves are considered as problems in such
mutual understanding. The parties are invited to openly express their feelings,
emotions and opinions. According to the problem resolution model, disputes
are considered as problems arising from unsatisfied and incompatible needs
of the parties that need to be resolved. The mediation procedure in this case is
aimed at reaching an agreement.

The goal of the communicative mediation model is to facilitate the
understanding of the conflict by the participants, while the settlement of the
conflict is secondary to its understanding [10]. The mediator facilitates the
process of communication between the conflicting parties, promotes mutual
understanding of positions and opinions and seeks a productive solution
to the problem, providing an opportunity to come to a common solution
together. In the mediation process, it is the participants who are responsible
for making a decision, for which they need to clearly state the essence of
the case, propose possible solutions and consider the proposals of each of
the parties. Thus, the responsibility and responsibility for making a decision
lies entirely with the parties. The role of an intermediary in this process is
in many ways similar to the role of a manager: knowing certain techniques
and techniques, he leads the participants through the decision-making
process, and in the end leads them to an agreement that they jointly accept.
The primary task of the mediator is to develop a constructive approach to
negotiations between the parties. As a rule, people who are in a conflict
situation blame the opposite side for the problem that has arisen. The task
of the mediator is to set up the participants for a joint search for a solution
to the conflict. It is the mediator who sets up the parties and helps them
work out a fair and satisfying agreement, instead of looking for the guilty
and proving them right.
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Considering that all mediation activities are aimed at protecting the interests
of citizens, the use of mediation procedure allows specialists to perform their
professional duties more effectively. The use of mediation helps to prevent
disputes and resolve them at an early stage. The development of mediation
practice through the professional activity of mediation representatives will
optimize the solution of socio-political conflicts. The use of mediation
contributes to the development of a fair solution taking into account the
«human factor», the real resolution of the conflict, the restoration of partnership
relations in society and in everyday life, the increase of legal awareness of
citizens. [11]. The main participants in the mediation process are the mediator,
the parties to the dispute, as well as persons whose rights and interests are
affected by this process. All participants whose interests are affected by a
disputed legal relationship should participate in mediation as parties to a
multilateral negotiation process. In this case, the mediator acts as a neutral
participant in the conciliation procedure. Mediation can be considered as one
of the elements of the system, namely as an independent non-jurisdictional
way of settling a dispute through negotiations between the parties with the
assistance of a neutral intermediary. As a conciliation procedure, mediation
is based on an agreement reached as a result of satisfying the interests and
needs of the parties to the dispute. Mediation is a form of mediation that does
not involve pressure, assessing the position of one of the participants and
making a decision, the procedure is focused on the interests of the participants
themselves and reaching consensus.

Conclusion

Based on the above, it can be concluded that among the mediation models
at the present stage, the facilitative model is most often used than the others
presented. In our country, this model is also more acceptable, due to the fact
that in the procedure the mediator is responsible for the process, and the
participants are responsible for the result. As for approaches, it is necessary to
note the fact that mediators use all the presented approaches in their practice,
since there is no single template for using different approaches. Nevertheless,
I would like the evaluative approach to become more widespread, as it allows
you to predict the results of conflict resolution through mediation. In this
scientific work, methods, models and approaches in mediation practice are
shown, thereby showing all the need for correct understanding and application
in sociological and political processes. Since the incorrect application and
understanding of mediation will not be effective in resolving socio-political
disputes and conflicts at such a significant time for this term.
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